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%XWOHU ZDV LQGLFWHG ZLWK KLV EXVLQHVV SDUWQHU� .ULVWRQ .HQW

0DQQLQJ� 0DQQLQJ ZDV FKDUJHG ZLWK RQH FRXQW RI FRQVSLUDF\ WR LPSHGH

RU REVWUXFW WKH ,56 LQ DVFHUWDLQLQJ DQG FROOHFWLQJ HPSOR\PHQW WD[HV LQ

YLRODWLRQ RI �� 8�6�&� � ��� DQG WZHOYH FRXQWV RI HPSOR\PHQW WD[

HYDVLRQ LQ YLRODWLRQ RI �� 8�6�&� � ����� 0DQQLQJ KDV IOHG WKH 8QLWHG

6WDWHV DQG UHPDLQV D IXJLWLYH�
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3XUVXDQW WR )HGHUDO 5XOH RI &ULPLQDO 3URFHGXUH ���D����� %XWOHU

HQWHUHG WKH SOHD RQ WKH FRQGLWLRQ WKDW KH FRXOG DSSHDO WKH GHQLDO RI KLV

PRWLRQ WR GLVPLVV WKH VXSHUVHGLQJ LQGLFWPHQW�
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$OO UHIHUHQFHV WR WKH 8QLWHG 6WDWHV 6HQWHQFLQJ *XLGHOLQHV DQG WKH

&RPPHQWDU\ WR WKH *XLGHOLQHV LQ WKLV RSLQLRQ DUH WR WKH ���� YHUVLRQ�

EHFDXVH WKH GLVWULFW FRXUW UHOLHG RQ WKDW YHUVLRQ LQ VHQWHQFLQJ %XWOHU�

$%�$�$%��2�@�"&#�&$��$$�"&�4�:'$%�:%�#��,$ �"8)��$$�"&�4��&(
$%����"� �2� �#�$��@�"��2"��(�&�$�$���"�)�+,$���,$ �"7�'&�!�+$�
$%��2�@�"&#�&$��$$�"&�4�$�)$'!'�(�$%�$�)%��('(�&�$�%�@��$%�
�,$%�"'$4�$��#�A��),+%��&��2"��#�&$����%��(')$"'+$�+�,"$�!�,&(
$%�$�$%�"��:�)�&���2"��#�&$��)��+'!'+�  4�&�$'&2�$%�$�G$%���"� 
$�)$'#�&4�+�#'&2�!"�#�(�!�&)��:'$&�))�)��)�$���&��2"��#�&$
�"����$�&$ 4�,&-� '�@�- ��H��&(�'$�(�&'�(��,$ �"8)�#�$'�&�$�
(')#'))���5�'&$�����&('E�CG5���HD��$�J�0����C3�$��$��*')#'))

&('+$#�&$����"'&2��"�D�

��  �:'&2� $%�� (�&'� � �!� %')� #�$'�&� $�� (')#'))� $%�
),��")�('&2�'&('+$#�&$���,$ �"�)'2&�(��&��2"��#�&$�:'$%�$%�
2�@�"&#�&$� $�� � ��(� 2,' $4� $�� $%�� )�+�&(� +�,&$� �!� $%�
),��")�('&2� '&('+$#�&$� +%�"2'&2� %'#� :'$%� $�E� �@�)'�&� '&
@'� �$'�&� �!� /�� �	���� F� �/.��

�
� � M,"),�&$� $�� $%�� ����

	�&$�&+'&2�I,'(� '&�)�
�
��&(�-�)�(��&���$�E� �))��#�,&$��!

N����J0J����C$%��$�$� �$�E� �))�$��$%��
�	�!"�#�-�$%��,$ �"
�&(� 3�&&'&2D�� $%�� �"�)�&$�&+�� '&@�)$'2�$'�&� "���"$
"�+�##�&(�(�$%�$��,$ �"�-��)�&$�&+�(�$��$:� @��#�&$%)��!
'#�"')�&#�&$����!'&���!�N��...��"�)$'$,$'�&�$��-��(�$�"#'&�(
-4�$%����E���,"$���&(���)��+'� ��))�))#�&$��!�N0.����%��"���"$
� )��"�+�##�&(�(��� $:�� �@� ��&%�&+�#�&$�!�"� $%��,)���!
)��%')$'+�$�(�#��&)��&(���$:�� �@� �"�(,+$'�&�!�"��++��$�&+�
�!�"�)��&)'-' '$4���
&���-",�"4�������$%��(')$"'+$�+�,"$�%� (��
%��"'&2� �&� �-B�+$'�&)� $�� $%�� "���"$�� � ��)�(� �&� $%�
2�@�"&#�&$8)��"2,#�&$)��$�$%��%��"'&2��&(�'&�'$)���)$�%��"'&2
#�#�"�&(,#���,$ �"�#�@�(��&�3�4�0��������$��:'$%("�:�%')
2,' $4�� ����&�$%��2"�,&(�$%�$�$%��2�@�"&#�&$�%�(�-"��+%�(
$%��� ����2"��#�&$�

�&� 3�4� ��� ������ $%�� (')$"'+$� +�,"$� %� (� �� )�&$�&+'&2
%��"'&2���$�:%'+%�'$�� )��%��"(��,$ �"8)�#�$'�&�$��:'$%("�:

����������� ���������������������� /�

��
�� 8�6�&� � �����D���� ������ VWDWHV WKDW� ³7KH FRXUW PD\ DOVR

RUGHU UHVWLWXWLRQ LQ DQ\ FULPLQDO FDVH WR WKH H[WHQW DJUHHG WR E\ WKH SDUWLHV
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GHOHJDWH UHVWLWXWLRQ�SD\PHQW VFKHGXOH WR GHIHQGDQW¶V SUREDWLRQ RIILFHU��
8QLWHG 6WDWHV Y� %DUDQ\� ��� )��G ����� ���� ��WK &LU� ������ FHUW�

GHQLHG� ��� 8�6� ���� ������ �GLVWULFW FRXUW PD\ GHOHJDWH WLPLQJ DQG
PDQQHU RI UHVWLWXWLRQ SD\PHQWV WR GHIHQGDQW¶V SUREDWLRQ RIILFHU� EXW
FRXUW¶V IDLOXUH WR HVWDEOLVK DPRXQW RI UHVWLWXWLRQ UHTXLUHG UHPDQG��

��
�� 8�6�&� � �����D� ������ SURYLGHV WKDW� ³7KH FRXUW� LQ

GHWHUPLQLQJ ZKHWKHU WR RUGHU UHVWLWXWLRQ XQGHU VHFWLRQ ���� RI WKLV WLWOH
DQG WKH DPRXQW RI VXFK UHVWLWXWLRQ� VKDOO FRQVLGHU WKH DPRXQW RI WKH ORVV
VXVWDLQHG E\ DQ\ YLFWLP DV D UHVXOW RI WKH RIIHQVH� WKH ILQDQFLDO UHVRXUFHV
RI WKH GHIHQGDQW� WKH ILQDQFLDO QHHGV DQG HDUQLQJ DELOLW\ RI WKH GHIHQGDQW
DQG WKH GHIHQGDQW¶V GHSHQGHQWV� DQG VXFK RWKHU IDFWRUV DV WKH FRXUW GHHPV
DSSURSULDWH�´
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XQGHU VHFWLRQV ���� DQG ���� �EXW QRW VXEMHFW WR WKH OLPLWDWLRQV RI VHFWLRQ
�����D�� � � � �´ $V QRWHG DERYH� WKH 9:3$ LV FRGLILHG DW �� 8�6�&�
�� ����� ����� 7KHUHIRUH� DOWKRXJK WKH GLVWULFW FRXUW KDG DXWKRULW\ WR
RUGHU UHVWLWXWLRQ XQGHU �� 8�6�&� � �����E���� LQ D FDVH LQ ZKLFK WKH
GHIHQGDQW SOHDGHG JXLOW\ WR DQ RIIHQVH RWKHU WKDQ WKRVH RIIHQVHV OLVWHG LQ
�� 8�6�&� � �����D����� WKH UHVW RI WKH 9:3$ DV FRGLILHG LQ �� 8�6�&�
�� ����� ���� VWLOO DSSOLHV� 6HH *DOO� �� )��G DW ��������
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1R FLUFXLW KDV KHOG WKDW GHWHUPLQDWLRQ RI WKH DPRXQW RI UHVWLWXWLRQ

LV GHOHJDEOH� ,Q DFFRUGDQFH ZLWK WKH )RXUWK &LUFXLW� WKH VXEVWDQWLDO
PDMRULW\ RI FLUFXLWV KDV KHOG WKDW QHLWKHU WKH DPRXQW RI UHVWLWXWLRQ QRU WKH
UHVWLWXWLRQ�SD\PHQW VFKHGXOH PD\ EH GHOHJDWHG� 6HH 8QLWHG 6WDWHV Y�

3DQGLHOOR� ��� )��G ���� ��� ��WK &LU� ������ 8QLWHG 6WDWHV Y� *UDKDP�
�� )��G ���� ��� ��G &LU� ������ FHUW� GHQLHG� ��� 8�6� ���� �������
8QLWHG 6WDWHV Y� 3RUWHU� �� )��G ��� �� ��G &LU� ������ 8QLWHG 6WDWHV Y�

$OEUR� �� )��G ���� ��� ��WK &LU� ������ 1HLWKHU RI WKH WZR RWKHU FLUFXLWV
WR KDYH KHOG WKDW D GLVWULFW FRXUW PD\ GHOHJDWH D GHIHQGDQW¶V UHVWLWXWLRQ�
SD\PHQW VFKHGXOH WR WKH GHIHQGDQW¶V SUREDWLRQ RIILFHU KDYH KHOG WKDW D
GLVWULFW FRXUW PD\ GHOHJDWH WKH DPRXQW RI UHVWLWXWLRQ� 6HH 8QLWHG 6WDWHV Y�

)XHQWHV� ��� )��G ����� ���� Q��� ���WK &LU� ����� �GLVWULFW FRXUW PD\
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7KLV FRXUW KDV KHOG WKDW ³UHVWLWXWLRQ LPSRVHG XQGHU WKH 9:3$ LV

SXQLVKPHQW IRU WKH SXUSRVH RI WKH ([ 3RVW )DFWR &ODXVH�´ 8QLWHG 6WDWHV

Y� 6FKXOWH� ��� )��G ���� ��� ��WK &LU� ����� �FLWLQJ 8QLWHG 6WDWHV Y�
6WUHHELQJ� ��� )��G ���� ��� ��WK &LU��� FHUW� GHQLHG� ��� 8�6� ���
�������� 7KHUHIRUH� ZH DSSO\ WKH YHUVLRQ RI WKH 9:3$ LQ HIIHFW DW WKH
WLPH %XWOHU FRPPLWWHG WKH RIIHQVHV IRU ZKLFK KH LV UHTXLUHG WR PDNH
UHVWLWXWLRQ� 6HH �� 8�6�&� �� ����� ���� ������� :H DOVR QRWH WKDW WKH
���� DPHQGPHQW WR WKH9:3$²WKH0DQGDWRU\9LFWLPV5HVWLWXWLRQ$FW
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,Q 'DQG\� ZH KHOG WKDW WKH ILOLQJ RI WKH GHIHQGDQW¶V WD[ UHWXUQV GLG

QRW QHFHVVDULO\ FRQVWLWXWH WKH ODVW DIILUPDWLYH DFW RI HYDVLRQ� :H
H[SODLQHG WKDW EHFDXVH ³GHIHQGDQW¶V HYDVLYH DFWV LQ ���� SUHYHQWHG WKH
,56 IURP OHDUQLQJ DERXW GHIHQGDQW¶V LQFRPH WD[ IUDXG RFFXUULQJ LQ ����
DQG �����´ VXFK DFWV FRQVWLWXWHG DIILUPDWLYH DFWV RI HYDVLRQ IRU WKH ����
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:H KDYH VWDWHG WKDW ZH JHQHUDOO\ UHYLHZ D GLVWULFW FRXUW¶V UHIXVDO WR

GLVPLVV DQ LQGLFWPHQW IRU DEXVH RI GLVFUHWLRQ� 6HH� H�J�� 8QLWHG 6WDWHV Y�

0LGGOHWRQ� ��� )��G ���� ��� ��WK &LU� ����� �FLWLQJ 8QLWHG 6WDWHV Y�

3RZHOO� ��� )��G ���� ���� ��WK &LU��� FHUW� GHQLHG� ���8�6� ��� ��������
+RZHYHU� ZKHUH D GLVWULFW FRXUW¶V UHIXVDO WR GLVPLVV DQ LQGLFWPHQW LV
GHWHUPLQHG E\ LWV FRQFOXVLRQ UHJDUGLQJ DQRWKHU FODLP DV LQ 6XDUH]� ZH
KDYH DSSOLHG WKH VDPH VWDQGDUG RI UHYLHZ WR WKH GLVWULFW FRXUW¶V UHIXVDO WR
GLVPLVV WKH LQGLFWPHQW DV ZH DSSO\ WR WKH FODLP DOOHJHG DV WKH EDVLV IRU
GLVPLVVDO� 6HH� H�J��8QLWHG 6WDWHV Y� :ULJKW� ��� )��G ���� ��� ��WK &LU�
����� �DSSO\LQJ GH QRYR UHYLHZ WR D GLVWULFW FRXUW¶V GHQLDO RI D PRWLRQ WR
GLVPLVV DQ LQGLFWPHQW IRU GHVWUXFWLRQ RI SRWHQWLDOO\ H[FXOSDWRU\ HYLGHQFH�
�FLWLQJ 8QLWHG 6WDWHV Y� -REVRQ� ��� )��G ���� ��� ��WK &LU� ������� VHH
DOVR 8QLWHG 6WDWHV Y� 3OXPPHU� ��� )��G ���� ������ ��WK &LU� �����
�GLVFXVVLQJ WKH UHODWLRQVKLS EHWZHHQ WKH VWDQGDUG RI UHYLHZ DSSOLHG WR
PRWLRQV WR GLVPLVV LQGLFWPHQWV DQG WKDW DSSOLHG WR WKH FODLP RQ ZKLFK WKH
PRWLRQ WR GLVPLVV WKH LQGLFWPHQW LV EDVHG�� %HFDXVH LQ WKLV FDVH WKH
GLVWULFW FRXUW¶V GHQLDO RI %XWOHU¶V PRWLRQ WR GLVPLVV WKH LQGLFWPHQW ZDV
GHWHUPLQHG E\ LWV ILQGLQJ WKDW DQ DJUHHPHQW QRW WR SURVHFXWH %XWOHU GLG
QRW H[LVW� ZH DSSO\ WKH VDPH VWDQGDUG RI UHYLHZ WR WKH FRXUW¶V GHQLDO RI WKH
PRWLRQ DV ZH DSSO\ WR WKH FRXUW¶V IDFWXDO GHWHUPLQDWLRQ UHJDUGLQJ DQ
DJUHHPHQW QRW WR SURVHFXWH�
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%XWOHU DOVR FRQWHQGV WKDW LW ZDV KLV XQGHUVWDQGLQJ WKDW WKH SOHD

DJUHHPHQW ZDV IRU D WD[ ORVV DPRXQW RI ������� ² QRW ��������
+RZHYHU� 3DUDJUDSK � RI WKH SOHD DJUHHPHQW H[SOLFLWO\ VWDWHV WKDW� ³7KH
SDUWLHV IXUWKHU DJUHH WKDW WKH DPRXQW RI ORVV VXIIHUHG E\ WKH YLFWLP� WKH
8QLWHG 6WDWHV RI $PHULFD� IRU FULPLQDO WD[ SXUSRVHV LV FDOFXODWHG WR EH
����������� � � �´ -�$� DW ��� �3OHD $JUHHPHQW�� :H KDYH KHOG WKDW ³>D@Q
LQWHJUDWLRQ FODXVH QRUPDOO\ SUHYHQWV D FULPLQDO GHIHQGDQW� ZKR KDV
HQWHUHG LQWR D SOHD DJUHHPHQW� IURP DVVHUWLQJ WKDW WKH JRYHUQPHQW PDGH
RUDO SURPLVHV WR KLP QRW FRQWDLQHG LQ WKH SOHD DJUHHPHQW LWVHOI�´ 8QLWHG

6WDWHV Y� +XQW� ��� )��G ���� ��� ��WK &LU� ������ 7KH SOHD DJUHHPHQW LQ
WKLV FDVH FRQWDLQHG VXFK DQ LQWHJUDWLRQ FODXVH� -�$� DW ��� �� ����

0RUHRYHU� DOWKRXJK &RXQW � LQ WKH RULJLQDO LQGLFWPHQW GLG VWDWH
������� DV WKH DPRXQW RI WD[ ORVV IRU WKDW FRXQW� %XWOHU FRXOG KDYH EHHQ
KHOG DFFRXQWDEOH IRU VHQWHQFLQJ SXUSRVHV IRU WKH DPRXQW RI WD[ ORVV
LQFXUUHG DV ³SDUW RI WKH VDPH FRXUVH RI FRQGXFW RU FRPPRQ VFKHPH RU
SODQ DV WKH RIIHQVH RI FRQYLFWLRQ�´ 8�6�6�*� � �%����D����� 8�6�6�*�
� �7��� FRPPHQWDU\� DSSOLF� QRWH � �³,Q GHWHUPLQLQJ WKH WRWDO WD[ ORVV
DWWULEXWDEOH WR WKH RIIHQVH �VHH � �%����D������ DOO FRQGXFW YLRODWLQJ WKH
WD[ ODZV VKRXOG EH FRQVLGHUHG DV SDUW RI WKH VDPH FRXUVH RI FRQGXFW RU
FRPPRQ VFKHPH RU SODQ XQOHVV WKH HYLGHQFH GHPRQVWUDWHV WKDW WKH
FRQGXFW LV FOHDUO\ XQUHODWHG�´�� 7KH FRPELQHG WD[ ORVV RI DOO WKH FRXQWV
FKDUJHG DJDLQVW %XWOHU LQ WKH VXSHUVHGLQJ LQGLFWPHQW WRWDOV �������� DQG
WKXV HYHQ LI %XWOHU KDG QRW DJUHHG WR WKLV DPRXQW LQ WKH SOHD DJUHHPHQW�
LW ZRXOG KDYH EHHQ DQ DSSURSULDWH DPRXQW RI WD[ ORVV IURP ZKLFK WR
GHWHUPLQH %XWOHU¶V VHQWHQFLQJ UDQJH LI IRXQG E\ D SUHSRQGHUDQFH RI WKH
HYLGHQFH E\ WKH GLVWULFW FRXUW� 6HH DOVR 8QLWHG 6WDWHV Y� 'DQLHO� ��� )��G
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3DUDJUDSK �� RI WKH SOHD DJUHHPHQW SURYLGHG WKDW�

7KH 8QLWHG 6WDWHV $WWRUQH\ IRU WKH 6RXWKHUQ 'LVWULFW RI 2KLR

DJUHHV WKDW LI 'HIHQGDQW %5$')25' /(( %87/(5� -5��
SURYLGHV VXEVWDQWLDO DVVLVWDQFH LQ WKH LQYHVWLJDWLRQ RU
SURVHFXWLRQ RI RWKHUVZKRKDYH FRPPLWWHG FULPLQDO RIIHQVHV� WKH
8QLWHG 6WDWHV $WWRUQH\ PD\ PRYH WKH &RXUW SXUVXDQW WR
8�6�6�*� ������H� DQG�RU ��.��� RI WKH 8QLWHG 6WDWHV
6HQWHQFLQJ *XLGHOLQHV IRU DQ DSSURSULDWH GHSDUWXUH IURP WKH
RWKHUZLVH DSSOLFDEOH JXLGHOLQH UDQJH IRU 'HIHQGDQW¶V VHQWHQFH
DQG ZLOO LQ FRQQHFWLRQ WKHUHZLWK PDNH NQRZQ WR WKH &RXUW WKH
QDWXUH DQG H[WHQW RI 'HIHQGDQW¶V DVVLVWDQFH� 'HIHQGDQW
XQGHUVWDQGV WKDW ZKHWKHU VXFK PRWLRQ VKRXOG EH PDGH OLHV
ZLWKLQ WKH GLVFUHWLRQ RI WKH 8QLWHG 6WDWHV $WWRUQH\ DQG WKDW
ZKHWKHU DQG WR ZKDW H[WHQW VXFK PRWLRQ VKRXOG EH JUDQWHG DUH
VROHO\ PDWWHUV IRU GHWHUPLQDWLRQ E\ WKH &RXUW�
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8�6�6�*� ��%����D� SURYLGHV WKDW�
:KHUH D GHIHQGDQW DJUHHV WR FRRSHUDWH ZLWK WKH JRYHUQPHQW E\
SURYLGLQJ LQIRUPDWLRQ FRQFHUQLQJ XQODZIXO DFWLYLWLHV RI RWKHUV�
DQG DV SDUW RI WKDW FRRSHUDWLRQ DJUHHPHQW WKH JRYHUQPHQW DJUHHV
WKDW VHOI�LQFULPLQDWLQJ LQIRUPDWLRQ SURYLGHG SXUVXDQW WR WKH
DJUHHPHQW ZLOO QRW EH XVHG DJDLQVW WKH GHIHQGDQW� WKHQ VXFK
LQIRUPDWLRQ VKDOO QRW EH XVHG LQ GHWHUPLQLQJ WKH DSSOLFDEOH
JXLGHOLQH UDQJH� H[FHSW WR WKH H[WHQW SURYLGHG LQ WKH DJUHHPHQW�

6HH DOVR 8QLWHG 6WDWHV Y� 0LOOHU� ��� )��G ����� ���� ��WK &LU� ������

FHUW� GHQLHG� ��� 8�6� ���� �������
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3DUDJUDSK � RI WKH SOHD DJUHHPHQW SURYLGHG WKDW�

7KH SDUWLHV IXUWKHU DJUHH WKDW SXUVXDQW WR8�6�6�*� ��(���� DW WKH

WLPH RI KLV SOHD� WKH 'HIHQGDQW %5$')25' /(( %87/(5�

-5�� KDV DFFHSWHG UHVSRQVLELOLW\ IRU KLV RIIHQVH� DQG WKHUHIRUH LV

HQWLWOHG WR DQ DSSURSULDWH UHGXFWLRQ� EHLQJ � SRLQWV� LQ WKH

DSSOLFDEOH EDVH RIIHQVH OHYHO XQGHU WKH VHQWHQFLQJ JXLGHOLQHV�

$W WKH WLPH RI VHQWHQFLQJ� WKH 8QLWHG 6WDWHV ZLOO QRW REMHFW WR

WKLV VDPH GHWHUPLQDWLRQ SURYLGHG GHIHQGDQW¶V FRQGXFW KDV

FRQWLQXHG WR GHPRQVWUDWH FRPSOLDQFHZLWK WKH WHUPV RI8�6�6�*�
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